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STATEMENT OF THE CASE
The appellant (herein denominated defendant) was

charged by indictment, along with one George E.

Walker (true name J. E. Tardy), in three counts with

violation of the National Prohibition Act. Count 1



of the indictment charged defendants with the posses-

sion of 21/2 quarts of gin and 2 pints of whiskey, in

Seattle, Washington, on July 3rd, 1931. Count 3

charged the defendants on the same date with the

transportation in a certain Reo sedan automobile of

the same liquor. Count 4 charged the defendant

Loomis with a prior conviction of transportation, the

•date of the offense being alleged as December 11th,

1922, and the conviction on March 28th, 1923 (R.

1-4).

On the day the case was called for trial, and before

the impanelling of the jury, the defendant Tardy

(Walker) entered a plea of guilty to Counts 1 and 3

of the indictment, possession and transportation re-

spectively. Count 2 was dismissed against him. De-

fendant Loomis pleaded not guilty, and he alone went

to trial. (R. 25, 26.)

Prior to the trial on the merits, Loomis had inter-

posed a motion to suppress certain evidence, consist-

ing of a part bottle of gin (the % quart) seized from

the Reo automobile operated by the defendant on the

night of July 3, 1931, on the ground that it had been

illegally seized. Oral testimony was taken by the

•court on behalf of both the Government and the de-

fendant. The motion was denied by the court. The

petition to suppress was dated August 22nd, 1931,

and duly presented before the trial (R. 25, 71).



During the trial the appellant renewed his objec-

tion to the introduction of this evidence on the ground

of the illegality of its seizure, but the court again

adhered to its former ruling and admitted the evi-

dence in question. (R. 42-43.) Hov^ever, during the

presentation of defendant's case the court decided to

eliminate Exhibit No. 4, the part bottle of gin seized

in the automobile and against which the petition to

suppress had been interposed, and excluded it from

the consideration of the jury, and told the jury to

disregard it. (R. 54, 55, 56.)

The case proceeded to trial before the court and

jury, resulting in a verdict of conviction of Loomis

on the three counts of possession, transportation and

prior conviction (R. 6, 25). The court thereupon

imposed a sentence of $500.00 fine on the possession

count (Count 1), and three months imprisonment on

the transportation count (Count 3) (R. 9). An

appeal was regularly taken from this judgment and

it is now here for review (R. 15, 16).

At the close of the Government's case the defendant

interposed the usual motions separately for a dis-

missal, for a directed verdict, and a challenge to the

sufficiency of the evidence to justify a conviction, and

moved to strike all the Government's Exhibits, as

well as the testimony relating thereto. Each and



every one of the motions were separately denied, and

exceptions taken. (R. 42-44.) Each and every one

of these same motions were renewed at the close of

all the testimony in the case and again the court de-

nied each and every one of the motions and allowed

an exception (R. 60).

Inasmuch as one of the principal grounds for re-

versal is that the evidence of the Government was

wholly insufficient to take the case to the jury, and

that in any event the court should have directed a

verdict of not guilty at the close of all the testimony,

and taken the case from the jury, we shall set out a

summary of the testimony of the Government first,

and then follow this with the testimony on behalf

of the defendant.

SUMMARY OF THE TESTIMONY

Briefly the Government's testimony showed that

Prohibition Agents Herr, Church, Sides and Anderson

were making a series of raids on the night of July

3rd, 1931, and about 9 p. m. raided Apartment E of

the Westport Apartments at the corner of 1st Avenue

West and West Roy Street in Seattle. That there-

upon they began to call up several telephone numbers

of alleged bootleggers, asking for deliveries of liquor,

some half dozen, the telephoning being done by Mr.

Herr in the presence of the other agents. (R. 26,



32.) About midnight Agent Herr called a telephone

numiber known as East 1111, and ordered two quarts

of gin and two pints of whiskey to be delivered at

Apartment E of the Westport Apartments. (R. 26,

31.)

There is not a scintilla of evidence in the case to

show that either Walker or Loomis took the telephone

call, nor any testimony by the Government where the

telephone East 1111 was located. In fact the pro-

hibition officers did not know who received the tele-

phone call, or who owned or had control of or access

to this telephone number. The evidence of the Gov-

ernment is wholly silent in this regard. There is not

a word of testimony in the record that Loomis ever

knew of the telephone call or that he ever was con-

nected with East 1111. In fact the uncontradicted

and undisputed testimony of himself is that he had

no connection of any kind with or knowledge of East

1111 and never received any liquor calls over it (R.

47, 49).

After the telephone order was placed Agents An-

derson and Sides left the apartment house and sta-

tioned themselves outside where they could watch the

persons driving up. A deputy sheriff was with the

prohibition agents. (R. 30, 39.) In about half an

hour a Reo sedan approached the Westport Apart-



ments from the East, stopped on the north side of

West Roy Street, across from the Westport, and a

man dressed in a light tan overcoat got out of the

rear seat of the car, ran across the street and along

down the side of the Westport Apartments, entered

from the rear, and came to Apartment E. (R. 30,

33, 36, 27, 31.) This m.an was admitted and pro-

duced from his inside pockets two quart bottles of gin

and two pints of whiskey, the same being entirely

concealed, and delivered the same to Agents Herr

and Church who were in the apartment. The bottles

were marked Exhibits 1, 2, 3, 5. The agents placed

him under arrest and the man proved to be the

defendant Tardy (Walker). (R. 26-33.)

The Agents Sides and Anderson concealed outside

the apartment then saw the sedan proceed west on

Roy Street to the first intersection, make a U-turn,

and then come back on the right or south side of Roy

Street just a little to the east of the Westport Apart-

ments and stop. (R. 30, 33, 39.) Sides then went

and got the Government car and drove it in front of

the Reo car blocking and arresting its progress, and

seized the car and apprehended the people in it. (R.

36.) In the meantime Agent Herr came out of the

apartment and walked up to where Agent Sides was

but after Sides had blocked and seized Loomis' car

and apprehended the occupants, and told Sides that



a delivery of whiskey had been made, but did not tell

him that Tardy had made it, nor did he describe

Tardy, nor did Sides at that time know that Tardy

was the one who had made the delivery. (R. 27, 34,

36, 37.)

Sides approached the Reo car at the same time

with Agent Anderson and Deputy Sheriff Davis. (R.

28, 36, 39, 41, 42.) These officers saw the defendant

Loomis sitting in the front seat of the Reo behind the

wheel, and his wife Mrs. Loomis sitting beside him.

In the rear seat was a friend of Loomis by the name

of Don Moore, a disinterested person. (R. 27, 28,

34, 36, 39.) Anderson and Sides detained Loomis

and the party who proposed to leave the place, but

were prevented, not only by the officers personally,

but by being wholly blocked by the Government auto-

mobile. The doors of Loomis' car were opened by

the prohibition officers. A few moments after Agent

Sides opened the rear car door he heard a thump on

the floor, and then engaged in a scuffle with Moore.

In the scuffle he found and picked up a bottle of gin

with the cork out and which was about half full. This

is known as Exhibit No. 4. (R. 36-42.) Moore

dropped this part bottle.

Up to this time Agent Sides did not know that

Tardy or anyone who got out of Loomis' car had made



any delivery of liquor to the agents inside. (R. 34,

36, 39.) After finding the part bottle of gin, known

as Exhibit 4, Sides took the bottle, went into the

apartment, and there saw Tardy, and from his over-

coat and clothing recognized him as the man that

he had seen get out of the Reo car. (R. 26, 37.)

After talking with Tardy in the apartment house

Sides then returned to the car to make sure that

arrests had been made. The evidence is not very

clear whether the defendants had been formally put

under arrest before Sides went inside the apartment

or not although he said he had apprehended them and

seized their car. (R. 36.) The fact remains that all

three of the occupants of the car were detained, their

movements were circumscribed, their car had been

completely blocked and all were told to remain. This

in legal effect amounts to an arrest, whether par-

ticular formal phrases had been used or not.

It appears that neither Sides, Anderson or any of

the officers knew either Loomis, Tardy or the car.

They had no information regarding the car being a

liquor delivery car, it being so new it didn't even have

a license number. The occupants of the car were not

boisterous and there was nothing about their conduct

to excite suspicion or indicate anything out of the

way. (R. 28, 35.) Sides says that he did not smell

any odor of liquor until after he heard the bottle



thump on the floor (R. 37), which was after he had

opened the car rear door to search it. Anderson tes-

tified he smelled liquor on the breath of one or more

of the occupants, but he dees not testify anyone was

intoxicated. Anderson testified that after Sides had

been in the apartment house and come out and stated

that Tardy was the man who had gotten out of the

car and made a delivery of liquor in the apartment,

Loomis several times said : ''You have one man, there

is no use taking everybody'' ; that he was out riding

and ''You have one man; there is no use taking us

all.'' (R. 40.)

None of the officers testified that they could see

any liquor or packages in the hands of Tardy when

he got out of the car, or when he came into the apart-

ment house. He had on only a light, thin overcoat.

The testimony is conclusive that the four bottles.

Exhibits 1, 2, 3, and 5, were all wholly concealed

in the pockets and on the person of Tardy until he

pulled them out after getting inside of Apartment E.

Sides further testified that Loomis "said the liquor

in the back seat was Moore's and that we had him

under arrest, and what was the use of taking both

of them," and that Loomis refused to admit any con-

nection with Walker and that neither Moore nor

Walker would admit ownership of the liquor. (R.

35, 36, 38.)
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There was no competeiit, legal, or admissible direct

evidence submiitted by the Government in its case in

chief against Loomis. The entire admissible evi-

dence of the Government against Loomis is wholly

circumstantial. The case must therefore be tested

by the well-known rules touching upon circumstantial

evidence.

It is the contention of the defendant that the trial

court should have taken the case from the jury and

directed a dismissal at the end of the Government's

case, and he should not have been compelled to pro-

ceed further with the trial. In any event the court

should have directed an acquittal verdict at the close

of all the testimony.

On the other hand, Loomis and his witnesses ex-

plained his presence and activities on this night with

not one word of the legal and relevant testimony of

the defense or his witnesses being contradicted, re-

butted or denied by the Government witnesses. This

whole case is singly and peculiarly one where there

is no dispute or denials in the evidence.

The defendant himself took the witness stand in

his own behalf, and also was aided by the testimony

of Mr. Tardy, his co-defendant, and by his wife, Mrs.

Loomis, and one Don Moore, both of whom were in

the Reo automobile. It appears from the testimony
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of these defense witnesses that Mr. Loomis and his

wife, Mrs. Loomis, lived in Apartment 301 in an

apartment house without a name, located at 427

Bellevue Avenue North, in Seattle, having lived there

for more than a year, and that his co-defendant J.

E. Tardy lived at Apartment 508 Charbern Apart-

ments, some considerable distance away from the

residence of Mr. Loomis. (R. 46, 49, 50, 56, 57,

59.)

Mr. Loomis, Mr. Moore and Mrs. Loomis testified

that Mr. Moore was a business man in Seattle en-

gaged in the restaurant business, was a personal

friend of Mr. and Mrs. Loomis, and that Mr. Moore

came to the Loomis Apartments between 10 and 11

p. m. at Apartment 301, 427 Bellevue Avenue North,

on the night of July 3rd, 1931. (R. 46, 49, 56, 57,

59.) It appeared that the three of them had a high-

ball or two at Mr. Loomis^ home. Mr. Loomis men-

tioned during the visit that he had run across Mr.

Tardy a few days before who had told him that he

was living at the Charbern Apartments with his wife

and 10 months old baby, and that they were having

a rather hard time financially, and that he was living

under the name of Walker because the Welfare Com-

mittee had theretofore helped him. Some one of the

three suggested going downtown to get something to
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eat, and Mr. Loomis suggested' that they drop by

the Charbern Apartments and take the Walkers (or

Tardy) with them and that Mr. Loomis, who was

fond of babies wanted to see the Tardy baby. (R.

46, 47, 49, 56, 57, 59.)

Mr. Loomis, Mrs. Loomis and Mr. Moore left Mr.

Loomis' home, got in the Reo sedan driven by Mr.

Loomis, and drove to the Charbern Apartments and

went to Mr. Walker's (or Tardy's) apartment which

was number 508, arriving there somewhere around

11:30 and remaining there until sometime after 12

o'clock, midnight. (R. 47, 49, 52, 57, 59.) The

party visited with Mr. and Mrs. Tardy for some min-

utes during which time Mr. Loomis asked the Tardys

to accompany them downtown for supper. Mrs.

Tardy stated she was unable to go because there was

no one with whom she could leave the baby. While

the party was visiting, someone rang the buzzer from

the outside hall door, sometime after or about 12

o'clock, and Mr. Tardy left the room, stepping out

into the corridor, and when he came back into the

apartment announced to Mr. Loomis, Mr. Moore and

Mrs. Loomis that he could accompany Mr. Loomis and

his party downtown to get something to eat if Mr.

Loomis would take him down on Roy Street on the

way downtown as he had to stop off there a minute

and see a friend, to which the party assented. (R.
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47, 49, 52, 57, 58, 59.) The defendant, and all of

the defense witnesses, testified that no phone rang

in Mr. Walker's apartment, only the door buzzer, and

all testified that the subject of liquor was not men-

tioned; that none of them saw any liquor in Mr.

Tardy's apartment, nor did they hear any orders

received over the telephone for liquor, nor did they

hear any conversation between Mr. Tardy and any-

one else regarding any liquor. (R. 48, 49, 52, 53,

57, 58, 59.)

Mr. Tardy then told the party, as testified by all

of the defense witnesses, that he would meet them

downstairs in a few minutes at Mr. Loomis' car. He

then put on a light weight and light colored top coat,

left the room and a few minutes later, when the

rest of the party had gone downstairs and gotten in

Mr. Loomis' Reo car. Tardy came up to the car and

got in the back seat with Mr. Moore. There were

no bottles of whiskey in his hands or visible on his

person, nothing was said about any liquor or the

delivery of any liquor, nor did either Loomis, Moore

or Mrs. Loomis know that Tardy had any liquor in

his pockets. (R. 47-50, 52-54, 55, 57-59.)

Mr. Tardy told Loomis to drive to the Westport

Apartments on Roy Street on the way down town,

and when he arrived in front of the Westport Apart-
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ments, and on the opposite side of the street, he told

Mr. Loomis that he would only be gone a minute. As

Mr. Loomis brought the car to a stop, Tardy took out

of an inside pocket a bottle partly filled with gin

(Exhibit 4), handed it to Mr. Moore who had not

seen or known of the bottle before, and told Mr. Moore

to hold the bottle (R. 47, 52, 53, 54, 57). Mr.

Loomis testified that he not only did not know any-

thing about the four bottles of liquor that Tardy had

on his person, and which were delivered to the offi-

cers in Apartment E, of the Westport Apartments,

but also did not know of the part bottle (Exhibit 4)

that Walker handed to Moore as he got out of the

car, and did not see him pass the bottle to Mr. Moore

and did not know of its existence. (R. 47.) Mr.

Tardy testified that Mr. Loomis knew nothing about

any liquor that he had on his person, or the four

bottles delivered to the officers, nor the part bottle

concealed on his person which he handed to Mr. Moore

(R. 53). Moore testified that he did not know Mr.

Tardy had any liquor when they started, and saw

no other liquor except the part bottle (Exhibit 4)

that Tardy handed him as he left the car. (R. 57.)

It will be remembered that the court, during the

course of the trial, did eliminate this part bottle from

the consideration of the jury and excluded it and

suppressed it. This, however, was after the close
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of the Government's case and during the conduct of

the defendant's case, and when the damage and preju-

dice had been done to the minds of the jury. (R. 54,

55-56.) The bottle should, in any event, have been

eliminated at the close of the Government's case when

defense counsel objected. (R. 42-43.)

In addition to what has been said above. Tardy

testified that he had moved into 508 Charbern Apart-

ments, a couple of weeks before, under the name of

Walker, at the request of a man that he knew by the

name of Jim Dolan who employed him to deliver

liquor during the Elks' convention during the early

part of July; that he used the name of Walker be-

cause he had theretofore received financial help from

the Welfare Committee and did not wish his right

name known. (R. 51.) His employer Dolan gave

his telephone number as Main 8165 and told Walker

that the liquor would be left in a certain garage for

him each day near the Charbern Apartments from

which he was to make deliveries.

Walker had no telephone in his apartment, but only

a wall phone which connected with the apartment

house manager's office and the call phones at the

downstair' s entrance, and he had no outside phone

whatsoever. Dolan told Walker that when there was

an order of liquor to be delivered he, Dolan, would
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either bring a memorandum of the order to Walker's

apartment, or would ring him on the inside phone.

Dolan had promised to put in a regular outside

phone. Walker had known Loomis for a consider-

able time and the families were acquainted. (R.

52.)

On the night in question of July 3rd, 1931, while

Tardy (Walker) and his wife were visiting with Mr.

and Mrs. Loomis and Mr. Moore, the door buzzer

rang as heretofore described and Tardy went to the

door, found Jim Dolan, stepped outside in the cor-

ridor, and Dolan handed him a slip of paper with

the address of Apartment E, Westport Apartments,

and the bottles of liquor desired. Tardy then came

back in the apartment and had the conversation with

the rest of the party as heretofore outlined, and ar-

ranged to meet them downstairs on the street where

Loomis had parked his car. Tardy then states that

he went to the garage that Dolan had arranged as a

cache, got the four bottles of liquor ordered and con-

cealed them entirely within his pockets either in his

top coat or beneath his top coat, as well as the part

bottle which figured as Exhibit No. 4, but which was

excluded from the consideration of the jury by the

court. (R. 53-54.)

Tardy claims the liquor was concealed on his per-

son at all times, and that he simply directed the de-
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fendant Lcomis where to drive him, but at no time

did Loomis know he had liquor. (R. 53.) When he

got out of Loomis" car at the Westp'ort he made the

delivery of the four bottles in Apartment E, did have

some conversation with some of the officers inside,

but his versioin of the conversation differs slightly

from that given by Agent Sides. (R. 54.) How-

ever, this conversation with Agent Sides, in which

the name of Loomis was alleged to be mentioned, was

not had in the presence of Loomis, was after the

arrest of Tardy, after the conspiracy had ended, and

was therefore not competent nor admissible, and the

court withdrew it from the consideration of the jury

by instruction (R. 64). Tardy further testified that

he had never worked for, nor with, the defendant

Loomis in the liquor business or otherwise, that he

had never had phone East 1111, had never called it,

didn't know where it was, and that Loomis had

nothing whatsoever to do with the possession, trans-

portation or delivery of the liquor (R. 51-56).

Mr. Loomis, the defendant, in addition to what

has been said above, testified further that East 1111

was not his telephone number, never had been, that

he had no connection with it, and did not know where

it was located, and did not take any orders for liquor

on the night in question, and did not know that any

had been taken. He gave his own telephone number
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as Prospect 6783. Mr. Lcomis further testified that

Tardy was not in his employ directly or indirectly,

and that he did not have any knowledge or any reason

to believe that Walker had any liquor on his person

or in the car on the night in question.

Mr. Loomis further testified that he had been writ-

ing insurance for several months for one R. H.

Harper, that he had been with the Pacific Finance

Company in the Shafer Building for two years prior

to that time selling real estate full time work, and

that he made about $200 a month commission from

the Harper Company (R. 46-50).

Deputy Sheriff Davis, a Government witness, re-

called on behalf of the defendant, testified he did not

hear Loomis say anything at the car to Agent Ander-

son and did not see any liquor in the possession of

Walker when Walker got out of the car. (R. 45,

46.) Agent Church testifying in behalf of the de-

fendant testified he did not hear Walker state to

Agent Sides that he was working for Loomis. (R.

58.)

As above stated, the defense made all the customary

motions for dismissal, directed verdict, to exclude all

the exhibits and testimony relating thereto, and

challenged the legal sufficiency of the evidence, both
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at the close of the Government's testimony and at the

close of all of the testimony. Each of the motions

were denied and exceptions allowed (R. 25, 42, 43,

44, 45, 60).

ASSIGNMENTS OF ERROR

The defendant Loomis duly filed the following

assignments of error, omitting the formal parts:

1. The Court erred in refusing to grant defend-

ant's motion for a dismissal of the case against him,

made at the close of the Government's case, excepted

to and exception allowed.

2. The Court erred in refusing to grant defend-

ant's motion for a dismissal of the case against him,

made at the close of all the evidence and testimony

in the case, excepted to and exception allowed.

3. The Court erred in denying defendant's chal-

lenge to the sufficiency of the Government's evidence

made at the clo'se of the Government's case, excepted

to and exception allowed.

4. The Court erred in denying defendant's chal-

lenge to the sufficiency of the Government's evidence

made at the conclusion of all the testimony and evi-

dence at the trial, excepted to and exception allowed.

5. The Court erred in refusing to grant defend-

ant's motions for a directed verdict of not guilty on
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all counts made at the close of the Government's case,

excepted to and exception allowed.

6. The Court erred in refusing to grant defend-

ant's motions for a directed verdict of not guilty on

all counts which were renewed at the conclusion of

all the testimony and evidence at the trial, excepted

to and exception allowed.

7. The Court erred in refusing to strike Govern-

ment's Exhibits 1, 2, 3 and 5 and all testimony of

Government witnesses relating thereto, made at the

close of the Government's case and renewed at the

close of all the testimony, duly excepted to and excep-

tion allowed.

8. The Court erred in admitting in evidence Gov-

ernment's Exhibits 1, 2, 3, and 5 and 6 and to strike

all testimony relating thereto when said Exhibits

were offered, duly excepted to and exception allowed.

9. The Court erred in permitting the witness on

behalf of the Government to testify as to the part

bottle of gin seized at the automobile driven by de-

fendant and to statements of the defendant made at,

during, or immediately following the search of his

automobile and at the place of search, to which ob-

jections were made and exceptions allowed.

10. The Court erred in refusing to strike all the

testimony of Government's witnesses relating to

statements of the defendant made at, during or im-
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mediately following the search of the automobile to

which objection was made and exception allowed.

11. The Court erred in allowing Govemmenit^s wit-

ness to testify to statements made by J. E. Tardy,

•a co-defendant, after his arrest, regarding the con-

nections between said Tardy and the defendant

Loomis, objected to and exception allowed.

12. The Court erred in refusing to strike the testi-

mony of Government's witness A. D. Sides, relating

to statements made by J. E. Tardy after his arrest

concerning his co-defendant John Loomis, objected

to and exception allowed.

13. The Court erred in overruling defendant's ob-

jection to any testimony regarding Government's

Exhibits 1, 2, 3, 4 and 5, objected to and exception

allowed.

15. The Court erred in failing to give the follow-

ing instruction, being defendant's Proposed Instruc-

tion No. 4, as follows

:

''The jury is instructed that so-called admissions
or statements made by the defendant after his arrest
are to be considered and taken with great caution,

and evidence relating to any alleged statements or
admissions by a defendant must be carefully consid-
ered, weig'hed and scrutinized. This is based upon
the reason that the officers may have, or might have,
misunderstood the statements of a defendant, or that
the officers may have forgotten exact words or the
substance of the alleged admissions or statements,"

to which defendant excepted and exception allowed.
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16. The Court erred in failing to give defendant's

Proposed Instruction No. 6, reading as follows:

^The jury is instructed to disregard any alleged

statements testified to by Agent Anderson that the

defendant Loomis made to him at the car on the

street/'

to which defendant excepted and exception allowed.

17. The Court erred in giving the following in-

struction to the jury:

''The jury will consider any statement in the testi-

mony testified to by the witnesses on the part of the

Government as to statements made by the defendant

Loomis, just what was said, and the circumstances

under which they were said, and consider the testi-

mony of all the witnesses, and whether there would
be the possibility of mistake as to what was said,

rather than the particular thing that was testified

by any one witness,''

to which exception was taken by defendant, and

exception allowed.

18. The Court erred in giving the last sentence of

the following instruction:

*'You are instructed now that you may not con-

sider any statement that was made by Walker or

Tardy in the house as to anything with relation to

Loomis, because that was a statement made in the

absence of Loomis, because, if there was a conspiracy,

it was after the conspiracy or confederacy had ended
and Walker was under arrest. So you will disregard
it. And you will likewise disregard the half pint of

gin that was found in the automobile, and disregard
the testimony with relation to it. You may consider
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the conversation and conduct of the officers and the

parties aside from this half pint or half quart of

gin;'

to which exception was taken and allowed.

19. The Court erred in giving the following in-

struction to the jury:

''As to Oo'unt 4, if you find the defendant guilty

of transportation, then you will find him guilty of

the former conviction, because it is admitted that he

was formerly convicted, but if you find him innocent

on the transporta;tion count, then you cannot find him
guilty of former transportation. You must find him
guilty on all counts or not guilty on all counts. If he

is guilty of transportation, he is guilty of posse'ssion,"

to which exception was taken and allowed.

20. The Court erred in permitting Government's

Exhibit No. 6 to go to the jury, and the observation

of the Court in submitting the same to the jury as

follows

:

"This is simply upon a statement of interest. They
can simply consider that with relation to the use of

the car and the conduct with relation to it, and
whether it would carry any notice as to the transpor-
tation of the two quarts of gin and the two pints
of whiskey,"

to which exception was taken and allowed.

21. The Court erred in overruling the defendant's

motion for a new trial upon the grounds and reasons

therein stated, excepted to and exception allowed.

(R. 10-15.)
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ARGUMENT
ASSIGNMENTS OF ERROR 1, 2, 3, 4, 5, 6, 7, 8 AND 13

The Assignments of Error numbers 1, 2, 3, 4, 5, 6,

7, 8 and 13, for convenience sake, can be grouped and

discussed together. These assignments bring up the

question of the sufficiency of the evidence. The first

three assignments are the usual motions and the chal-

lenge as to the sufficiency of the evidence made at the

close of the Government's case, all of which were de-

nied by the trial court and exceptions taken (R. 42-

45). Assignments 4, 5 and 6 were simply renewals of

the motions attacking the sufficiency of the evidence

and challenging the same to justify or support a con-

viction made at the close of all of the testimony, which

were denied by the court, exceptions taken (R. 60).

The defendant urges that the Government's legal

and admissible testimony, as it stood at the close of

the Government's case, was not sufficient to carry the

case to the jury. Certainly, such was the condition

of the case at the close of all of the testimony. The

admissible testimony, at the most, could only create

a suspicion and a probability of guilt. This is never

sufficient to send a case to the jury or to sustain a

conviction.

Parsons vs. State (Ala.), 104 So. 556.

16 C. J. 767.
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Colbaughvs. U. S., 15 Fed. (2nd) 929 (8th).

Pkilyaw vs. U. S., 29 Fed. (2nd) 225 (8th).

Wolf vs. U. S., 238 Fed. 902.

DeVilla vs. U. S., 294 Fed. 535.

Tingle vs. U. S., 38 Fed. (2nd) 573.

Grant vs. U. S., 49 Fed. (2nd) 118 (3rd).

Attention is again called to the resume and what

we believe to be a fair summary of the Government's

testimony as set out, with appropriate references to

the record, in the summary of the testimony contained

in this brief. However, at the risk of being prolix, we

will again review the pertinent testimony of the Gov-

ernment upon which it relies to show a criminal par-

ticipation in the transportation and possession of the

four bottles of liquor admittedly transported and

possessed on the person of the defendant Tardy, who

pleaded guilty before the trial

:

Government's witness Herr, a prohibition officer,

testified

:

He was a prohibition agent of five years experience,

and shortly before midnight on July 3rd, 1931, called

East 1111. Someone answered, identity unknown, and

he ordered two quarts of gin and two pints of whisky

to be delivered at apartment E in the Westport Apart-

ments in Seattle. Somewhat more than twenty min-

utes thereafter defendant Tardy (Walker) came to
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the apartment wearing a light overcoat, produced two

quarts of gin and two pints of whisky, all thoroughly

concealed in his clothing. When Walker took the

liquor from his pockets and delivered it he was placed

under arrest and left in the custody of Agent Church.

(R. 26, 27).

Herr went outside the apartment house, which is on

Roy Street, and saw a Reo sedan parked near the

front of the apartment house with the motor running,

and noticed Loomis at the wheel, his wife v^th him

in the front seat, and another man in the back seat,

but did not then know any of the occupants. The

liquor delivered by Tardy was marked Exhibits 1, 2,

3 and 5. As Herr approached the sedan he saw the

Government car drive in front and block it. Herr

then told Agent Sides that a delivery of liquor had

been made in the apartment. Herr did not order a part

bottle of gin and Exhibit 4 was later brought to the

apartment by some other agent. (R. 27-29).

The defense introduced no evidence to contradict

any part of the testimony of Agent Herr. It will be

noted that this agent did not identify the person who

received his order for liquor, nor is there anything

in his testimony that tends directly to connect the

defendant Loomis with the crime. He only testifies

to certain circumstances.
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Deputy Sheriff Davis, on behalf of the Government,

testified that he was with Agent Sides on the night

of July 3rd, 1931, to the east of the Westport Apart-

ments, and saw a Reo car drive westerly on the north

side of Roy Street, and a man alight from the car

and go into the Westport Apartments. The Reo then

proceeded westerly to the street crossing, turned

around, headed east and stopped just east of the West-

port Apartments. The witness could not see how the

man who alighted was dressed, and he would not have

been able to identify him, nor did the witness know

either the occupants of the car or the car. (R. 30)

.

Mr. Church, a Government witness, testified:

He had been a prohibition agent for seven or eight

years. On the night of July 3rd, 1931, he was in

apartment E of the Westport Apartments with Agents

Herr and Anderson. At about 12 o'clock he heard

Mr. Herr call a telephone number and ask for two

bottles of gin and two bottles of whisky to be deliv-

ered to apartment E, Westport Apartments, on West

Roy Street; that at about 12:30 a. m. the door bell

rang and the defendant Walker was admitted, who

from his person took two bottles of gin and two bot-

tles of whisky, at which time Walker was arrested.

Mr. Church then took charge of Mr. Walker and later

Agent Sides came in and asked Walker some ques-

tions.
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Mr. Whitney: Just a moment. As to what was
said after the arrest, that would not be competent

testimony as to Mr. Loomis in any way.

Mr. Sherwood: I will connect it up.

Mr. Whitney : I think that should be done first.

The Court: Answer.

Mr. Whitney: Exception.

A. Witness— (Continuing^, Mr. Sides said : Tou
-drove up in a Reo car with Loomis.' Walker denied

it, and he said: 'Why, I know that you did. I saw
you,' and Walker then admitted it.

The Court : What did he say?

The Witness: In substance it was this: 'If you
fellows know that I 'did, there is no use denying it.'

(R. 31).''

The trial court, however, at the close of all the tes-

timony, and after argument, and in his instructions

to the jury, said

:

'Tou are instructed now that you may not consider

any istatement that was made by Walker or Tardy
in the house as to anything with relation to Loomis,
because that was a statement made in the absence of

Loomis, because, if there was a conspiracy, it was
after the conspiracy or confederacy had ended and
Walker was under arrest. So you will disregard it."

(R. 64.)

Witness Church further testified on cross-examina-

tion that they had made a raid on apartment E of

the Westport Apartments that evening about 9 o'clock,

arresting the occupant thereof, had taken possession

of the apartment and had called up telephone num-

bers of various Seattle bootleggers to get deliveries,

probably half a dozen in number ; that he himself held

no conversation over the telephone regarding the or-
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der, did not see anyone get out of the Reo car; and

that Walker had the liquor in his pockets and it was

not visible, and that Government's Exhibit 4 was not

brought in by Walker, but by one of the agents later.

(R. 32-33).

It will be noticed from the testimony of Agent

Church that there was not a word in it to connect the

defendant Loomis with the telephone order, or to show

where East 1111 was located, and that there was no

admissible evidence in his testimony directly tending

to connect Loomis with the crime.

Prohibition Agent Sides testified on behalf of the

Government that he had been prohibition agent since

March, 1929. On the night of July 3, 1931, he was

waiting outside the Westport Apartments to the east

thereof, and on the south side of Roy Street, by pre-

arrangement with Agents Herr and Church in the

Westport Apartments, expecting deliveries of liquor.

He observed the Reo car drive up on the opposite side

of the street and Walker, whom he identified later,

get out of the car dressed in a light-weight overcoat,

cross the street and come down along the outside of

the Westport Apartments and disappear into the

apartment from the rear. The Reo car drove to the

street intersection, turned around, came east and

stopped a little to the east of and on the same side
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of the street as the Westport Apartments. The car

was driven by defendant Loomis. (R. 33).

Sides then got the Government car, drove it in

front of Loomis' car, and headed it off so it could not

escape or move. Later he went into the apartment

house after he had stopped the Loomis car.

"Witness Sides: When I went into the apartment
house I recognized Walker as being the man that had
gotten out of the Reo car driven by Loomis. I had
some conversation with Walker at the apartment
house after his arrest.

Q. What did you say to him and what did he say
to you?

A. I asked him if he didn't drive up in the Reo
car outside, and he said he didn't. I told him I saw
him come up and that I saw Mr. Loomis drive up to

the corner; and he said that if I knew there was no
use arguing about it.

Q. What did he say about delivering the liquor?

A. He said he was making the last delivery, and
that Mr. Loomis had asked him to deliver it.

Mr. Whitney : I object to that, your Honor, and I

move to strike this. It was after the arrest, and, be-
sides, it was not in the presence of the defendant.
The Court: I will not strike it. He has already

answered.

Mr. Whitney : I didn't expect that answer to be
given.

The Court: No, the objection must be made be-
fore the answer. Proceed.

Mr. Whitney: Exception. (R. 34-35.)

The Court: Proceed.

Q. Then you went back to the street where the car

was and placed the defendant under arrest?

A. Yes, sir.
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Q. You found a bottle of liquor in the back seat at

that time?

A. Yes, sir.

Q. Showing you Government's Exhibit
^
No. 4,

marked for identification, I will ask you if this is the

bottle found in the back seat of the car?

A. (Looking at bottle)—Yes, sir.

Q. Where was it when you first saw it?

A. On the floor of the car.

Q. You had some scuffle with Moore over the bot-

tle?

A. Somewhat. Not much.

Q. What was the condition of the bottle?

A. The cork was out.

Q. The liquor had been poured out?

A. Some of it.

Witness— (Continuing) : I could smell liquor on
the breath of the occupants of the car. Mr. Loomis
did not act very much out of the way.
Mr. Sherwood : What did Loomis say about tak-

ing him to jail?

A. He said the liquor in the back seat was Moore's
and that we had him under arrest, and what was the
use of taking both of them.

Q. What did he say about Walker?
Mr. Whitney: I will object.

The Court: Overruled.

Mr. Whitney: Exception.

A. (By Witness) : He refused to admit that
Walker was connected with it.

Q. He denied that Walker had gotten out of the
car?

A. Yes.

Witness— (Continuing) : Government's Exhibit
No. 4 is the bottle of gin that I saw in the automobile.
I arrested Mr. Loomis and took him to jail. (R. 35-
36).^'
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^^CROSS-EXAMINATION.

''Mr. Sides testified as follows on cross-examina-

tion :

''
'I was half way between the apartment house and

the corner when the Reo car drove up on the opposite

side of the street. I didn't recognize the driver of the

car, had never seen Walker before, didn't know
Loomis by sight or ctherwise. I did know Don Moore,
but didn't recognize him until we looked in the car.

I didn't recognize Loomis' car, as it was new and had
no regular license number. I had seized the car and
apprehended the people in it when Agent Herr came
out and said a delivery had been made, but he didn't

describe or say who had made the delivery to the

apartm.ent and I didn't know, when Agent Herr said

a delivery had been made, who had made it, until I

saw the man Walker in the house.

''I was in error when I said that I had gone in the

apartment house an'd observed who had made the de-

livery before I drove up in the Government car and
blocked passage of Lcomis' car. I didn't talk to Walk-
er in the apartment until I had driven in front of

Loomis' car and blocked the passage of his car, and
had seized a bottle from the car. I am not sure whe-
ther the occupants of the car had been arrested when
I took the bottle into the apartment house. Agent
Anderson and Deputy Sheriff Davis were with me
at the car. It was after midnight and pretty dark
at this place, but you could see the forms of the men
but not their features.

'1 did not see the bottle of liquor on the floor of
the car before opening the door of the car. I had al-

ready run my car in front of Loomis' car and arrested
the progress of the car before opening the door. I

don't believe I heard Mr. Loomis say, 'Let's get out
of here.' I heard somebody in the car say 'Let's get
going.' After blocking the car, and while detaining
and questioning Lcomis, I heard a thump on the floor
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of the car. The bottle part full of gin was lying on

the floor in the rear part of the car. It was dark and

I couldn'tl couldn't see the bottle lying on the floor.

I was the first one that opened the door of the car.

''I didn't see Mr. Loomis turn around after the

thump, nor hear him say anything about grabbing

the liquor and throwing it out.''

''Mr. Sherwood: You didn't smell any odor of

liquor in th-e car prior to the thump you heard?

A. I can't say I did.

Mr. Whitney: At this time I renew my motion
to strike the conversation regarding the matter. I

mo^/e to strike all the testimony regarding the con-

versation that he has alleged that he had.

The Court : Motion denied.

Mr. Whitney: Exception.

Witness— (Continuing) : Neither Moore nor Loom-
is admitted the liquor was his. The only conversation
I had with Walker was when I first went into the
apartment and asked him whether he was the one
who had left the car. Mr. Church was present all the
time when I was talking to Walker."

''Upon redirect examination, witness Sides states

the lights were burning on both the Government car
and Loomis' car, and that he could smell liquor after
the thump." (R. 36-38.

It is submitted at this point that the Court com-

mitted reversible error in allowing the testimony of

Sides to stand as to what Tardy told him in the apart-

ment house after Tardy's arrest, the conspiracy ended

and not in the presence of the defendant Loomis, and

that this was so prejudicial that it could not be cured

by the Court's instruction to disregard it found on

page 64 of the Record. This error is covered by As-
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signments of Error Nos. 11 and 12, and is briefly dis-

cussed hereinafter, where authorities are there cited.

It is submitted that this testimony of the witness

Sides, wherein he said that Tardy told him, not in the

presence of Loomis, but in apartment E of the West-

port Apartments, and after Tardy was under arrest,

and the conspiracy had ended, ^^he (Tardy) said he

was making the last delivery and that Mr. Loomis had

asked him to deliver it (R. 34),'' was the only testi-

mony of a direct positive nature on behalf of the Gov-

ernment tending to connect Loomis with this criminal

transaction. This testimony, however, wa's objected

to immediately by defense counsel and as soon as he

could make the objection, and it was moved to strike

it, which the Court erroneously denied and therefore

it was not competent nor proper to go to the jury. The

Court should have ruled this testimony out as soon

as the defense counsel made the objection and moved

to strike it, because it was wholly incompetent and a

substantial right of the defendant was violated. With

this erroneously admitted testimony out of the Gov-

ernment's case in chief there was no direct evidence

nor sufficient circumstances in the case to take it to

the jury, as we shall discuss in a moment.

Furthermore, the trial court, realizing the error

that he had committed, and the substantial right of
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the defendant that he had violated, in his instructions

to the jury (R. 63-64), said:

'Tou have heard the evidence of the witnesses^ as

to what transpired at the automobile. And, likewise,

the conversation as to what was said in the apart-

ment.

''You are instructed now that you may not consider

any statement that was made by Walker or Tardy
in the house as to anything with relation to Loomis,

because that was a statement made in the absence of

Loomis, because, if there was a conspiracy, it was
after the conspiracy or confederacy had ended and
Walker was under arrest. So you will ddsregard it."

If this testimany was incompetent when the case

was ready for submission to the jury, it was compe-

tent when made, and when objected to, and when the

motion was immediately made to strike it. Certainly

the Government's case was weaker after the defense

had submitted its testimony and Loomis had himself,

and by his witnesses, explained his connection with the

transaction, for in no wise did the Government rebut

the defense testimony nor break it down or diminish

its effectiveness by cross-examination.

Prohibition Agent Anderson testified on behalf of

the Government:

That he had been a prohibition agent for three

years and that on the night of July 3rd, 1931, he was

in apartment E of the Westport Apartments with

Agents Herr and Church when Herr made a telephone
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call about midnight and he heard Herr ask for two

quarts of gin and a couple of pints of whisky; that

after the liquor was ordered he went outside the apart-

ment and in about half an hour he saw a car drive up,

Walker get out of the car dressed in a light overcoat,

cross the street and go into the rear of the Wostport

Apartments. The car went down to the intersection,

turned around, came back facing east, parked near

the apartment house. (R. 38).

Anderson walked up to Loomis' car and on direct

examination stated that he got an odor of whisky,

but on cross-examination said ''I think the liquor I

smelled was from the people's breath.'' (R. 39, 41).

Anderson further said that when he came up to the

car he started to talk to its occupants, asked them

what was going on there, to which they replied that

they were waiting for a party, and the lady in the

car spoke about going, said that they were on a party

and were on their way home, and at that time Agent

Sides drove up in front of Loomis' car and blocked it,

and that shortly thereafter the witness heard a scuffle

in the car, and shortly after this the witness first saw

the bottle (Exhibit 4) when Sides called out that

he had found it. The witness further testified that

he sent Sides into the apartment to see if the man

with the overcoat (Walker) was the one who had

gotten out of the car; that after Sides drove up,
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Loomis got out of the car, after the bottle was seized

;

Sides went into the house after the scuffle and after

the seizure of the bottle, and that the witness did

not see the bottle before Mr. Sides had seized it. (R.

40-41.)

The witness stated that he talked there with Loomis

off and on.

"Mr. Sherwood: Just state what he (Loomis) said

with relation to the affair.

Witness Anderson: The main subject was—^he

said that 'You have one man, there is no use taking
everybody' that he wanted to go home himself, that

he was out riding and he said, 'You have one mian;

there is no use taking us all.' In the Apartment
Walker made the statement that he was making the

last delivery of the evening and that Loomis took
him over there.

Mr. Whitney: I object to that.

The Court: What was the question?

Mr. Whitney: He asked what Walker said that
night, and I object unless it is shown that it was in

the presence of Loomis.

The Court: Overruled.

Mr. Whitney: Exception.

Q. Was this after the arrest? A. Yes.

Mr. Whitney: I object to it.

The Court: Sustained as against the defendant
Loomis (R. 40)."

The above is quoted for one reason to show the

uncertainty of the witness Anderson. He appears as

a pinch-hitter in this connection and is attempting

to testify, not only as to the incompetent matter al-
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leged to have come from the lips of Walker, but

he is attempting to testify for and accommodate

Agent Sides because it appears conclusively from

both the testimony of Mr. Sides and the testimony

of Anderson himself, that it was Agent Sides that

went into Apartment E and talked with Walker

and it was not Anderson at all. In fact there is

not a scintilla cf testimony in the record to show

that Anderson had any conversation whatsoever that

night with Walker. Furthermore, the voluntary

way in which Anderson interjected this testimony

did not make for fairness, nor frankness, because

it is not responsive to the question. It was a preju-

dicial statement which the trial court at first allowed

to stay in the record, but finally sustained an ob-

jection to it, so that it was not competent for the

jury to consider it or go to the jury, but even so it

is fair to presume that it had its prejudicial effect

on the minds of the jury.

It is significant that Agent Anderson further tes-

tified on cross-examination that he detained and re-

strained the occupants of the Reo car, and in effect

placed them under arrest before Agent Sides drove

up and blocked the car and before Sides or any of

the Prohibition officers had found that Tardy had

taken any liquor into the Apartment House, because

the testimony is uncontradicted that Tardy had no
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package in his hand and no liquor was visible about

him. The officers, including Anderson, further tes-

tified that they did not know Tardy, nor the occu-

pants of the car, nor had any information that the

car was a liquor car. The alighting of Tardy from

the car, and his going into the Apartment House

without anything further, and at the time the offi-

cers detained Loomis' car, did not make any prob-

able cause that either Loomis or the car was of-

fending.

The above is mentioned as a reason why the court

not only should have sustained the m!otion to sup-

press the part bottle of liquor found in the car, heard

upon oral testimony before the trial on merits (R.

25), but immediately upon the conclusion of the

testimony of Anderson the court should have excluded

the part bottle of gin (Exhibit 4), suppressed it,

and excluded all testimony regarding the same.

At the close of the Government's case, when the

Exhibits were being offered, defense counsel strenu-

ously objected, not only to the admission of Govern-

ment's Ex:hibit No. 4, but of the other exhibits as

well, all of which objections the Court denied (R.

42-43).

The Court, however, did, in the course of the

defendant's case, exclude this part bottle of gin (Ex-
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hibit No. 4) found in the Reo car. In the course

of cross-examination of Walker the following oc-

curred :

''Mr. Sherwood: What happened to the rest of

Exhibit No. 4?

''The Court: I think we can eliminate Govern-

ment^'s Exhibit No. 4, and I think I will exclude it

(part bottle seized from car). (R. 54.)

* * * *

"The Court: I am going to exclude that bottle

over which there was a scuffle in the car, and the

jury will be instructed to disregard it,—the partially

filled bottle,—and the jury will disregard it in con-

cluding upon the evidence in this case.

"Mr. Sherwood: Upon what ground, your Honor?

"The Court: On the ground that I don't think it

is very material, and on the ground that the agent

detected no odor from the car, and that he went in

after the search and found out that Walker was
arrested. That was the basis upon which the Court
concluded this morning." (R. 55-56.)

And the Court in his instruction to the jury said:

"And you will likewise disregard the half pint of

gin that was found in the automobile, and disregard
the testimony with relation to it. You may consider
the conversation and conduct of the officers and the

parties aside from this half pint or half quart of
gin." (R. 64.)

In other words, the Court should have suppressed

and excluded from the jury at least before the close

of the Government's case this half bottle of gin found

on the floor of Loomis' car. It should have been sup-
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pressed and excluded at the oral hearing on the peti-

tion 'before the triial on the merits. It had, however,

been discussed before the jury and all of the circum-

stances surround it had been pictured. No doubt

all of this made a lasting and prejudicial impression

upon the minds of the jurors. We believe, however,

this was error which could not have been cured by

the Court's instruction given on page 64 of the Rec-

ord. Merely telling the jury to disregard it, under

all the circumstances would not wipe it from their

minds. This error was preserved in the assignments

and is pressed hereinafter in this brief.

As a legal question, however, the Court took the

half quart bottle of gin (Exhibit 4) out of the case

and with that out of the case there was eliminated

a direct, positive piece of evidence and testimony that

might have been sufficient to carry the case to the

jury. While the trial Court did take this bottle of

liquor out of the case he seemed to have forgotten

it in considering the various motions of the defense

to take the case from the consideration of the jury.

The defense submits that the part bottle of gin,

having been excluded and suppressed, and all testi-

mony with relation to it having been suppressed, the

Court should likewise have excluded the conversation

and conduct of the officers and parties at the automo-
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bile when and after the part bottle of gin was found

and seized and the parties wrongfully arrested. The

whole conduot of the parties at the oar arose out of

the wrongful seizure of this liquor. This point was

raised by the defensie in proper miotions to exclude

at the close of the Government's case (R. 43, 44, 45),

and in the failure of the trial Court to give defend-

ant's proposed instruction No. 6, and in the exception

taken by the defendant to the instruction of the Court

that the jury could consider he conversation and con-

duct of the officers at the car aside from the liquor,

all of which are brought up in Assignments of Error

9, 10, 15, 16 and 18, and which will be briefly dis-

cussed hereinafter.

We have heretofore, in this brief, under the head-

ing of Summary of the Testimony, set forth the testi-

mony of the defendant Loomis and his witnesses quite

in detail with appropriate references to the Record.

This testimony of the defense was in explanation of

his connection with the case. These explanations anid

this testimony do not in anywise contradict the testi-

mony of the Government in chief as to any material

admissible and competent fact, nor did the Govern-

ment contradict or rebut in anyway the testimony

and explanation and evidence of the defendant and

his witnesses. This is highly important to keep in
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mind in view of the authorities that will be herein-

after cited and discussed.

We have just said that there was no conflict be-

tween the Government's competent, admissible and

legal evidence and the evidence and testimony given

on behalf of the defendant. It is true that Agent

Anderson stated that he announced when he ap-

proached the car that he was a Federal officer, and

that Loomis testified that he did not know at first

any of the men were officers as he heard no announce-

ment (R. 48). This is not really a conflict and would

be of no moment even if it were a conflict. Agent

Sides testified that Walker said to him in Apartment

E, after the arrest and the end of the conspiracy, and

not in the presence of Loomis, that he (Walker) was

making the last delivery and that Mr. Loomis had

asked him to deliver it. (R. 34.) The witness

Walker (Tardy) denied in cross-examination that

he had made the statement that Loomis had asked

him to make it. This apparent conflict between

Agent Sides' testimony and Tardy's is entirely imma-

terial and has no bearing upon the case for the reason

that not only was it made after the arrest and not in

the presence of Loomis, but the trial Court withdrew

from the consideration of the jury all conversation

of Tardy with the officers in the apartment house

and not in the presence of Loomis. (R. 64.)
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We submit that in the preisent case it was entirely

proper for the trial judge to consider the testimony

on behalf of the defendant Loomis and his explana-

tion because it did not tend to contradict the Govern-

ment testimony and because the defense testimony

itself was not contradicted or rebutted, so that there

was not raised any problem of conflicting testimony

either for the trial Court or the appellate Court. We
further are aware that it is not primarily whether

the explanation of defendant and his witness is suf-

ficient to rebut the evidence or theory of the Govern-

ment, but whether unrebutted, the evidence of the

Government was sufficient to convict. Trial Courts

and appellate Courts, however, do not hold unwaver-

ingly to this rule where the testimony is based upon

circumstances alone. Particularly has the Circuit

Court in the Ninth Circuit held to the rule that the

testimony and the explanation of the defendant can-

not be wholly disregarded, as will be shown in the

discussion and citation of authorities.

A full consideration of the Government's testimony

in this case will show that it is based upon circum-

stantial evidence alone. The rule in such cases was

aptly and ably expressed by Judge Sanborn of the

Eighth Circuit in the case of Salinger vs, U. S,, 23

Fed. (2nd) 48, as follows:
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^'Unless there is substantial evidence of facts which
exclude every other reasonable hypothesis but that of

guilt, it is the duty of the triai judge to instruct the

jury to return a verdict for the accused, and where
all the evidence is as consistent with innocence as with

guilt, it is the duty of this (Circuit Court) to reverse

a judgment against the accused.''

Van Gorder vs, U. S., 21 Fed. (2nd) 932
(8th).

DeLuca vs. U. S., 298 Fed. 412 (5th).

Vernon vs, U. S., 54 Fed. (2nd) 919 (7th).

Colbaugh vs. U. S., 15 Fed. (2nd) 929 (8th).

Benn vs. U. S., 21 Fed. (2nd) 962 (9th).

Gatt vs. U. S., 9 Fed. (2nd) 388 (9th).

Bergedorff vs. U. S., 37 Fed. (2nd) 248
(10th).

Lempie vs. U. S., 39 Fed. (2nd) 19 (9th).

Grant vs. U. S., 49 Fed. (2nd) 118 (3rd).

Cardinal vs. U. S., 50 Fed. (2nd) 166 (8th).

Philyaw vs. U. S., 29 Fed. (2nd) 225 (8th).

The decisions in the 9th Circuit on the question

of the sufficiency of the evidence in circumstantial

cases are clear, cogent and convincing, and fully sus-

tain the contention of the defendant.

Attention is first called to the case of Gatt vs. U.

S., 9 Fed. (2nd) 388 (9th). Gatt wais charged v^th

three others with violation of the liquor laws for

operating a roadhouse near Seattle. He was not

present at the time of the raid when a considerable
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quantity of liquor was found. One profhibition agent

testified Gatt was the owner of the place, and based

his knowledge upon the reputation of the roadhouse

and what he had heard people say. A lumber dealer

positively testified that a very short time before the

raid he sold Gatt lumber, delivered the same at the

roadhouse and received payment from Gatt. An-

other agent testified Gatt owned the place because

he had been told so and found at the raid certain

checks in the cash register that had been through the

bank, cashed and endorsed by Gatt, but later re-

turned because of lack of funds by the makers of the

checks.

Gatt testified in his behalf that he did not own

the premises and was in another line of business in

Seattle, but that he had loaned a certain man by the

name of Locknane, who was the owner of the prem-

ises, the sum of $600.00 taking Locknane's note there-

for, and that he was to be repaid out of the rent

received by Locknane, the owner, from another lessee

who was operating the premises, and that he collected

rent for a time from the lessee and had gone to the

roadhouse on two or three occasions to collect the

rent. Gatt admitted he had received the checks re-

ferred to but denied that he had any connection with

the liquor, and also flatly denied the testimony of

the lumberman regarding the purchase, delive'y and
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payment of the lumber. Locknane was placed on the

witness stand for the defense and corroborated Gatt's

testimony in many respects.

The Appellate Court, speaking through Judge

Hunt, held that the evidence was wholly insufficient

to overcome the presumption of innocence and said:

''While the testimony that, sometime before the

search, Gatt bought $2.84 worth of lumber, which
was delivered and receipted for, though denied, may
be taken as true, it is by no means sufficient to over-

come the presumption of innocence. Gatt's explana-
tion of the circumstances of the cancelled checks,

which bore his endorsement, stood without an attempt
at rebuttal. Nor did the prosecution attempt to rebut
the positive evidence of Locknane that he owned the
property and building and had leased them to one
Valente. We cannot resist the conclusion that the
evidence of the Government was insufficient to prove
Gatt's guilt under either count. We must therefore
hold that he is entitled to the protection of the pre-
sumption of innocence."

How aptly the above case parallels the case at bar!

The Appellate Court did not disdain to hold the evi-

dence of the Government insufficient and to consider

the evidence and explanation of the defendant and

his witnesses and even where there was a direct con-

flict on a material and important bit of evidence.

Another leading case is that of Benn vs. U. S.,

21 Fed. (2nd) 962 (9th) wherein it appeared the

defendant owned a ranch in the Bald Hills of Mason
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County, Washington, on which there was a small

shack, a good sized barn and a shed. On October 23,

1925, prohibition agents searched the place and in

the barn found two 20-gallon drums of coal oil and

two 100-pound sacks of cane sugar. Outside the barn

they found other coal oil drums. In the shack there

was found a letter addressed to defendant and a

quantity of yeast. Near the barn was defendant's

automobile truck. In a cave on an adjoining ranch

about 275 yards away officers found a complete still

and considerable mash and whisky. The automobile

truck tracks led from the barn towards the still as

far as the fence between the two properties from

which there was a well defined path direct to the still

house. There was no other way of entering the still

house or path leading thereto.

The trial Court compelled the defendant to proceed

with his defense and he testified that he lived on a

ranch with his family in an adjoining county, but that

he had owned the ranch in Mason County above de-

scribed for about a year, upon which he kept a hired

man, although he had never resided upon it; that he

went to this rancih about every two weeks to bring

groceries and supplies to the hired man and in the

summer went there to put up hay ; that he had bought

the coal oil for a tractor, but that he knew nothing

about the sugar or the still or any of the equipment
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and had nothing to do with the stilFs operation. Visits

to the ranch and their duration were corroborated by

other distinterested witnesses.

Judge Rudkin in writing the decision said:

''The tetstimony on the part of the plaintiff in error

was in no wise contradicted, and the jury was not at

liberty to wholly disregard it.

''As already stated, we have viewed the testimony

on the part of the Government in its most favorable

light, and do not assume the right to pass upon con-

flicting testimony. But, in this view of the case, we
have little hesitation in declaring as a matter of law
that the testimony was wholly insufficient to estab-

lish the guilt of the defendant beyond a reasonable

doubt. It shows quite clearly that he was not at or

in the vicinity of the ranch often enough or long
enough to operate a still of that magnitude, and there

is no testimony or claim that he operated it through
other agencies. Indeed the testimony offered by the

Government made out fully as strong a case against
the two men who were living on the ranch at the time
the still was found, and probably against others. We
do not mean by this that the Government made out a
case against these two men, or against any one else,

but we refer to it solely for the purpose of showing
that under the testimony the question as to who op-
erated or maintained the still was a pure matter of

guess work and speculation.

"It is highly important, of course, that this and
all other criminal laws should be strictly enforced,

but it is of far greater importance that a citizen

should not be imprisoned and deprived of his liberty

under a judgment based on any surer foundation than
mere guess work and speculation. This rule is ele-

mentary. DeLuca vs. U. S., 298 Fed. 412; DeVilla
vs, U, S., 294 Fed. 535; Turinetti vs, U. S,, 2 Fed.
(2nd) 15.^'
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The rule in the 9th Circuit is further developed in

the case of Lempie vs. U, S., 39 Fed. (2nd) 19,

wherein the defendant was charged with carrying on

the business of a distiller and with fermenting mash

at an unbonded distillery in Clallam County, Wash-

ington. It appears that the defendant resided on a

five-acre tract in a highly dense forest abutting upon

the Quiliaute River bank, in a sparsely settled coun-

try. A complete distillery was found by the deputy

sheriff in the forest outside of the defendant's prop-

erty line, and some distance back from the river

bank. The officers found a well defined and traveled

trail that led from and through the property of the

defendant to the river bank and along this bank for

a short distance and from there back on the land to

the point where the still was located. The officers

also found an automatic engine pumping water from

the river into pipes which ran through and beneath

the land of the defendant to which pipes there was

connected at a point just outside the line of defend-

ant's property a galvanized iron pipe having the ap-

pearance of newness, which led to the still and sup-

plied it with the water necessary for its operation.

No other articles were found upon defendant's land

indicating the operation of a still.

The defendant testified in his own baelhf, together

with other witnesses.
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The Court, speaking through Judge Dietrich, said:

''Within the range of reason the jurors are un-

doubtedly the exclusive judges of the credibility of

witnesses, and the weig'ht to be given to the testimony,

and the rule would exclude interference by either

the trial court or this court touching some of the tes-

timony adduced by and on behalf of the defendant.

''But, on the record as it stands, we are of the

opinion that the jurors could not, without acting arbi-

trarily and capriciously decline to accept the testi-

mony showing that, with the exception of the small

section of pipe referred to by the Government wit-

nesses as 'having the appearance of newness,^ the

water system from which this pipe led * * * was
installed and used for approximately three years be-

fore the still was found, and that the defendant was
not on the premises until about three months before

the still was found. * * * But we need not con-

sider any of the evidence offered on behalf of the

defendant, or comment upon it further than to say
that, in the most favorable view to the Government,
its case was not strengthened thereby. Taking into

consideration only the evidence the Government of-

fered we are of the opinion that as a matter of law
it was insufficient to convince a fair minded man be-
yond a reasonable doubt of the truth of the charge.
* * * In short, the meagre circumstances with all

fair inferences only give rise to a suspicion and do
not at all exclude the reasonable theory of defendant's
innocence. See Benn vs, [7. S., 21 Fed. (2nd) 962
(9th) ; Harlivy vs. U, S., 13 Fed. (2nd) 114; DeLuca
vs, U. S., 298 Fed. 412; DeVilla vs, U, S., 294 Fed.
535."

The case of Van Gorder vs. U. 5., 21 Fed. (2nd)

939 (8th), is illuminating. Defendant was charged

with stealing two post office keys. The particular
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post office box keys were Found in his possession 87

days after they were stolen. The defendant had

previously worked in the post offi'ce; the keys were

used by letter carriers to open the street mail boxes

and on the night the keys were stolen the carrier had

deposited them on a table in the post office to be

taken by the money order clerk and locked up. On

the following morning the keys were missed. There

were two clerks remaining in the post office after

the carrier had laid the keys on the money order

table.

The defendant testified in his own behalf that he

did not live in the town of the theft, and had not

been in the town on the night of the robbery, and

did not know anything about it. In the Court's

decision it was said:

^'In order to sustain a conviction of a crime on
circumstantial evidence, it must be such as to exclude
every reasonable hypothesis, but that of the guilt of

the accused; the facts proved must all be consistent

with and point to his guilt only and inconsistent with
hi's innocence. Vernon vs, U, S., (C. C. A.) 146
F. 121, 123, 124. The Circuit Court of Appeals of
the Second Circuit in Nosowitz vs, U, S,, 282 F.

575, 578, declared that: ^Unless there is substantial

evidence of facts which exclude every other hy-

pothesis but that of guilt, it is the duty of the trial

judge to instruct the jury to return a verdict for the

accused, and where all the substantial evidence is as

consistent with innocence as with guilt, it is the duty
of this court to reverse a judgment against the plain-
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tiffs in error.' To the same effect are * * * Ed-
wards vs. IL S., 7 Fed. (2nd) 357; Siden vs. U. S.,

9 Fed. (2nd) 241; Ridenour vs. U. S., 14 Fed. (2nd)

888.

^'The evidence in this case utterly failed to exclude

every other hypothesis but that of guilt. The hy-

pothesis that one of the clerks in the post office who
was present there in the evening of January 17,

1924, picked up the keys which the substitute letter

carrier had left lying on the table outside the money
order department, dropped or laid them elsewhere,

whence they had been transferred by him or others

until they had come to the possession of the defend-

ant, the hypothesis that some thief had stolen them,
then lost them, and the defendant had innocently

found them, or that in many other ways without the

theft of the defendant they had come to his possession,

is, under all the evidence, more probable in the face

of the legal presumption of the defendant's innocence
and the requirement that his guilt be proved by the

Government beyond a reasonable doubt before his

conviction, than the hypothesis that he was guilty

of this crime."

Siden vs. U. S., 9 Fed. (2nd) 241 (8th), lays

down the rule:

''There is a legal presumption that the defendant
was innocent of each of the charges in the informa-
tion against him until he was proven guilty beyond
a reasonable doubt. The burden was upon the Gov-
ernment to make this proof. Where all the sub-
stantial evidence is as consistent with innocence as
with guilt it is the duty of the Appellate Court to

reverse a judgment of conviction. Cardinal vs. U. S.y

50 Fed. (2nd) 166 (8th).''

Tnrinetti vs. U. S., 2 Fed. (2nd) 15 (8th), was

a case relied upon where there were a number of
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seemingly damaging circumstances. The Appellate

Court, however, in reversing the conviction said

:

"Whenever a circumstance relied on as evidence of

criminal guilt is susceptible of two inferences, one of

which is in favor of innocence, such circumstance is

robbed of all probative value, even though from the

other inference guilt may be fairly deducible. * * *

"The defendant Azzolin may be guilty. The facts

and circumstances adduced arouse a suspicion of

guilt, but mere suspicion is not a sufficient ground

on which to convict a man of any criminal offense."

To the same effect is the case of Tingle vs, U, S.,

38 Fed. (2nd) 573, in which there were a number of

circumstances seemingly conclusive at first blush,

relied upon by the Government to sustain a convic-

tion, wherein the Appellate Court in refusing to sus-

tain the conviction said:

"Knowledge without some evidence of participa-

tion is not enough. Circumstances merely arousing
suspicion of guilt are insufficient. * * * in such
cases when the circumstances relied upon are as con-

sistent with innocence as with guilt, they are robbed
of all probative valu^."

Where circumstances relied upon to establish guilt

are as consistent with innocence as with guilt, they

have no probative value.

Peightel vs, U. S., 49 Fed. (2nd) 255 (8th).

Stutz vs, U, S., 47 Fed. (2nd) 1029 (5th).

Eierman vs. U. S., 46 Fed. (2nd) 46 (10th).

Becker vs, U, S., 5 Fed. (2nd) 45 (2nd).

Scoggins vs. U. S., 255 Fed. 825 (8th).
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The rule laid down in the Benn case, supra, and

in the long line of cases cited from both the Eighth

Circuit and the Ninth Circuit, finds strong support

in the recent case of Grant vs. U, S., 49 Fed. (2nd)

118 (3rd), where the defendant was convicted of

sale, possession and maintaining a nuisance upon cir-

cum'stances which in the heat of a trial might appear

to point only to guilt. Attention is particularly called

to the facts set out in this case. Upon appeal the

case was reversed.

The Court held:

''All the evidence in the case is as consistent

with innocence as with guilt, and it is not sufficient

to convict the defendant. Any innocent individual

might have done all the things done by the defendants.

The whole case against these defendants does not

rise above suspicion.^' Quoting with approval what
was said by Judge Sanborn in Salinger vs. U. S.,

23 Fed. (2nd) 48, sujxra.

The case of Haning vs. U. S., 21 Fed. (2nd) 508,

is persuasive. Two defendants, one a woman named

Vincequerra, and the other Haning, a former pro-

hibition agent, were charged with conspiracy to

transport liquor. The woman testified she lived in

Omaha and went to Lincoln, Nebraska, where the

defendant Haning lived, and was accosted by him,

whom she knew, on the street and was asked to get

in his Ford sedan. She did so and after riding a
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short distance the car was chased, stopped and

searched. During the chase Haning threw two jugs

of whisky out of the car.

The Government witness, however, testified Haning

picked him up on the street having Mrs. Vincequerra

with him, and when he got in the back seat of the

car he saw the gunny sack that had the whiskey, it

being back of the front seat. While the chase was

going on Mrs. Vincequerra, at Haning's direction,

broke the two jugs out of the window. Mrs. Vince-

querra denied she knew the whiskey was in the car.

The court held there was not sufficient evidence

to go to the jury, saying:

'The fact that Mrs. Vincequerra accepted Han-
ing^s invitation to ride in his car when there was
whiskey in it was insufficient to prove either that
she knew there was whiskey in it, much less that she
had conspired to transport it. * * *

'The burden was upon the United States to prove
beyond a reasonable doubt that Mrs. Vincequerra
conspired with Haning to transport this whiskey.
The legal presumption was that she did not so con-
spire. When all the substantial evidence is as con-
sistent with innocence as with guilt, it is the duty
of the Appellate Court to reverse the conviction."

The case of Murphij vs. U. S., 18 Fed (2nd) 509,

supports the main rule as to the sufficiency of the

evidence. The court discusses the missing links of

evidence, the gaps in the proof and the insufficiency

of the evidence and investigation, saying:
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''We are not permitted to supply the missing links.

Such causal and superficial methods on the part of

enforcement officers should not be indulged. Courts

should not strain the principle established for the

protection allowed to citizens and those accused of

crime/'

Attention is particularly called to the case of Gra-

ceffo vs. U, S., 46 Fed. (2nd) 852 (3rd). Prohibi-

tion Agents raided certain premises after smelling

alcohol and seeing cans, at about 7 a. m. Several

people were in the three story building When the

raid took place, all of whom scattered. Defendant

was found among them. No one saw who operated

the still, but four were dressed in overalls on which

there was mash. Defendant was in street clothes.

Nothing was found on him. Defendant took the

witness stand and explained that he went to the dis-

tillery to see one of the other defendants. This was

not contradicted.

The court said:

"This evidence is insufficient to sustain the judg-
ment. There must ordinarily be something more
than mere presence of a person at a distillery at
a particular time to justify an inference of guilt.

Mere suspicion and conjecture are not sufficient.

Murphy vs. U. 5., 18 Fed. (2nd) 509. * * *

''The evidence establishing the presence of Gra-
ceffo at the distillery when the Prohibition Agents
arrived, in connection with his explanation of how
he came to be there, is as consistent with innocence
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as with guilt."—Citing a long line of cases from a

large number of Circuits induding many of the

cases above cited in this brief.

One of the cases cited in the Benn case, (9th)

supra, is that of DeLuca vs, U, S., 298 Fed. 412

(5th) in which it appeared that one Pandolfo was

convicted with DeLuca for conspiracy and for a num-

ber of substantive liquor offenses. The evidence

against him was almost wholly circumstantial and

is summarized in the report of the case under about

nine different heads. The Apellate Court said in

the decision:

'The rule of law, where the Government relies

upon circumstantial evidence alone for conviction of

a defendant, is that the circumstances proven must
not only point to the defendant's guilt, but must
be inconsistent with his innocence. As otherwise

stated, the circumstances proven must be such as

to admit of no other reasonable hypothesis or ex-

planation than the guilt of the accused. Can it be

said that the circumstances proven in this case are

inconsistent with the innocence of Pandolfo? We
think not. Every circumstance proven in this case

is perfectly con'Sistent with inno'cence and his re-

quest for the affirmative charge (not guilty) should
have been granted."

The case of Philyaw vs. U, S., 29 Fed. (2nd) 225,

is 'an exceedingly well considered and reasoned case,

the evidence being based entirely upon a large num-

ber of circumstances. After reviewing and set-
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ting out the evidence in great detail the Court an-

nounces the following conclusion:

''Evidence creating a mere probability of guilt

is not sufficient; much less is evidence which gives

rise to a mere suspicion or conjecture of guilt. 16

C. J., 767.

''In a criminal case there must be evidence of all

the material facts alleged in the indictment, or evi-

dence from which a natural and proper inference

can be drawn, that such facts actually existed. It

is a well recognized rule in all jurisdictions that

to warrant a conviction upon circumstantial evi-

dence alone, the facts proven must not only be con-

sistent with the guilt of the accused, but they must
be inconsistent with any rational theory of inno-

cence. Wagner vs, U. S., 8 Fed. (2nd) 581.

"It is not sufficient that the facts coincide and
render probable the guilt of the accused, but they
must exclude every other reasonable hypothesis.
Weighing the facts by the above rules, we are un-
able to agree with the trial judge that the case should
have been submitted to the jury. From these facts
it is just as probable that the liquor was removed
and placed in the attic of this house by some person
other than the defendant as that it was removed
and so placed by him;''

Circumstantial evidence is always insufficient to

convict a person of a crime where, assuming all to

be proved which the evidence tends to prove, some

other hypothesis may still be true, for it is the actual

exclusion of every other reasonable hypothesis which

invests mere circumstances with the force of truth.

Whenever the evidence leaves it indifferent which of

several hypotheses is true, or merely establishes some
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finite probability in favor of one hypothesis rather

than another, such evidence cannot amount to proof,

however great the probability may be.

Sorrels vs. State, (Miss.) 94 So. 209.

When reduced to its lowest terms there is only

one question in this case, so far as Loomis is con-

cerned, and that is whether the Government has pro^

duced a sufficient quantum of evidence (circum-

stances) to prove beyond every reasonable doubt

that he was knowingly transporting liquor,—whether

he knew of these two bottles of gin and two pints of

whiskey on the person of Walker, and knovnngly

transported them. If he did, then he is guilty. View-

ing the admissible and competent testimony on be-

half of the Government in its most favorable light,

resolving any apparent conflict that there might be

in the testimony also in behalf of the Government and

considering, as is right and proper, the explanation of

Loomis and his witnesses, we strongly submit that

everything that was done by Loomis in this case is

just as consistent with his innocence and the presump-

tion of innocence with which the law surrounds him,

as with the presumption of guilt. Under such a state

of facts the case cannot be legally submitted to the

jury, and it is the duty of the Appellate Court to

reverse a conviction. It is a truism to say that it is

not incumbent upon the defendant to show that the
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circumstances are consistent with his innocence; it

is the duty of the Government to show that they

are inconsistent with his innocence and consistent

only with guilt.

Every circumstance submitted by the Government

is as consistent v^ith the reasonable hypothesis that

the defendant Loomis did not know that Walker had

the liquor on his person or in the car as it is with

the hypothesis that he did know Walker had the

liquor concealed on his person. It is undisputed in

this case that Walker had the liquor concealed

on his person. It is also undisputed that the

call for this liquor was placed at a telephone

number about 12 o'clock midnight. It is also undis-

puted in this case that Mr. Moore, Mr. Loomis and

Mrs. Loomis were together from shortly after 10

o'clock until they went to the Apartment House of

defendant Walker around 11:30 p. m., and that

there were no telephone calls during that time or or-

ders of liquor. The testimony is also undisputed that

there was no telephone in the Apartment of Walker

and that no telephone rang in the Apartment of

Walker after Loomis, Mrs. Loomis and Moiore ar-

rived there. It is mere speculation and guess work

and suspicion to affirm that Loomis knew, or had any

connection with this telephone call. It is mere sus-

picion and speculation to say that Loomis knew any-
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thing of p'hone East 1111. There is nothing sub-

stantial upon which to draw any inference or as-

sumption that he knew anything about the order

of the liquor or its delivery. There is not a cir-

cumstance produced on behalf lof the Government

that is inconsistent with the assumption that Walker

had kept all knowledge of the liquor from Loomis.

If these matters in the case created a suspicion or

even a probability of the guilt of Loomis, this under

all the authorities is wholly insufficient to take the

case to a jury or to sustain a conviction. Under

the authorities above cited and the facts in this case

it is submitted that not only should the court have

taken the case from the jury at the close of the

Government's testimony, but most certainly the mio-

tions of the defendant for a directed verdict and to

take the case from the jury at the close of all the

evidence should have been granted.

What has been said above applies equally to As-

signments of Error 7, 8 and 13. Exhibits 1, 2, 3

and 5 were not found in the physical possession of

defendant Loomis, but all the evidence showed they

were in the physical concealed possession of Walker.

Therefore, unless the evidence was sufficient to show

knowledge on the part of Loomis that Walker had the

liquor and that he, Loomis, was transporting the

liquor knowinghj in his car, and consequently that
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there was evidence sufficient to take the case to the

jury, then of course it must follow that the court was

in error in admitting Exhibits 1, 2, 3 and 5 in evi-

dence, and all the testimony v/ith reference to these

exhibits should have been stricken and withheld

from the jury.

ASSIGNMENTS OF ERROR 9, 10, 11 AND 12

The record shows on page 25 that prior to the be-

ginning of the trial on the merits, the defendant

urged upon the trial court his motion to suppress

the part bottle of gin seized from the automobile,

which motion was heard upon oral testimony on

behalf of both the plaintiff and the defendant, which

motion the court denied and exception was taken.

This motion to suppress was dateid August 22nd,

1931, prior to the trial (R. 73).

When the bottles of liquor. Government's Exhibits

1, 2, 3 and 5, were first offered in evidence in the

course of the testimony of Agent Herr, Mr. Whitney

objected to their introduction and the following oc-

curred :

''Mr. Whitney: If the court please, in order to

save my record, I object to any testimony in refer-

ence to these bottles of liquor at this time and move
to strike out any testimiony with reference to it.

The Court: Overruled.

Mr. Whitney: Exception.
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Mr. Whitney: I object to that as incompetent,

irrelevant and immaterial. It has not been tied down
to this defendant.

Mr. Sherwood : I will reserve it.

The Court: He says he will reserve it." (R. 29.)

Upon the close of the Government's case the Gov-

ernment again offered the Exhibits in evidence.

''Mr. Sherwood: I will offer the Exhibits.

Mr. Whitney: I object to the introduction of any
of these bottles in evidence, on the ground that they

are incompetent, irrelevant, and immaterial, and
on the ground, all except Exhibit No. 4, on the ground
that they have not been connected in any way with
the defendant Loomis, that they were not seized from
him or that he was in any way connected with them,
and therefore they would not be admissible as against
Loomis.

The Court: I will deny the objection as to these

four bottles.

Mr. Sherwood : I will offer this bottle at the time
of the arrest (Govt. No. 4).

Mr. Whitney : I will object to that on the ground
that the search was not shown to have been a rea-

sonable one, on the theory that it has not been brought
home to the defendant Loomis.

The Court: The objection will be overruled for
several reasons. The motion to suppress should have
been filed before trial was to begin.

Mr. Whitney: Exception, Your Honor.
The Court: Noted.

Mr. Whitney: I move at this time to strike all

the testimony with reference to these Exhibits 1, 3,

2 and 5.

The Court: Denied.

Mr. Whitney: Ycur Honor denied their intro-
duction in evidence?
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The Court: No, I admitted them. I denied your

objection.

(Whereupon Government's Exhibits 1, 2, 3, 4 and
5 were received in evidence.

)

Mr. Whitney: I take exception to Your Honor's

ruling. I now move to strike all the testimony of

the Government's witnesses and take exception to

the court's ruling; and I take exception to the ruling

on Exhibit No. 4 on the ground that the Federal
officers did not have probable cause.

The Court: Denied.

Mr. Whitney: Exception.

Mr. Sherwood: I want it understood that plain-

tiff's Exhibit No. 1 is admitted, the motion to sup-

press filed in behalf lof the defendant Loomis.

The Court: Let it be marked No. 6.

Mr. Sherwood: I would like to read the exhibit

to the jury.

The Court: Proceed.

(Mr. Sherwood reads Government's Exhibit No.
6 to the jury.)

Mr. Sherwood: The Government rests.

^
Mr. Whitney: In the absence of the jury I would

like to make my motion.

The Court : Make the motion now.
Mr. Whitney: Exception.

The Court: Proceed.

Mr. Whitney: I desire to move for dismissal
against Loomis on the grounds of insufficiency of
the evidence.

The Court: Ls that all the motion?
Mr. Whitney: That is one motion.

The Court : Make them all.

Mr. Whitney : I also move the court for a directed
verdict in favor of the defendant John Loomis in
this case, and I also challenge the sufficiency of the
evidence to justify a conviction.
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The Court: All the motions are separately denied.

Mr. Whitney: And I further move at the close

of the Government's case to strike all the testimony

of the witnesses with reference to the seizure of the

Exhibits 1, 2, 3, 4 and 5 on the ground that they

are incompetent, irrelevant and immaterial, seized

without search-warrant, without probable cause, and
that the evidence is insufficient to connect the de-

fendant Loomis with the commission of any crime.

The Court: Denied.

Mr. Whitney: Exception to each of the rulings

of the court.

The Court: Noted. Proceed on behalf of defend-

ant John Loomis.'' (R. 42-45.)

Attention is at this point directed to the ruling of

the court as set forth under the discussion of the

preceding Assignments of Error, where the Court,

as set forth more fully on pages 54, 55 and 56 of

the Record, withdrew from consideration lof the jury

the part bottle of liquor found in Loomis' car. Ex-

hibit No. 4, and which was subject of the motion

to suppress, and instructed the jury to disregard it.

The court instructed the jury as follows

:

**You are instructed now that you may not con-

sider any statement that was made by Walker or

Tardy in the house as to anything with relation

to Loomis, because that was a statement made in the

absence of Loomis, because, if there was a conspiracy,

it was after the conspiracy or conference had ended
and Walker was under arrest. So you will disre-

gard it. And you will likewise disregard the half

pint of gin that was found in the automobile, and
disregard the testimony with relation to it. You
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may consider the oonversation and conduct of the

officers and the parties aside from this half pint or

half quart of gin/' (R. 64.)

As will appear from previous quotations in this

Brief, and particularly from the Bill of Exceptions

at pages 26, 31, 34, 35, 36 lof the Record, the de-

fense strenuously objected to any testimony by any

witness, and particularly by the witness Sides as

to any alleged conversations with Tardy concerning

Loomis after the arrest of Tardy,—after the con-

spiracy had ended and not made in the presence of

Loomis.

The Trial Court evidently realizing his error in

not suppressing the part bottle of gin in Loomis'

automobile and all testimony relating to it, did take

this from the jury and suppress it about half way

through the defendant's case, and in his instructions,

as above noted, again told the jury to disregard it.

The defense strenuously insists that prejudicial error

was committed in allowing this to remain before

the jury for such a long time, and that the error

in allowing it to remain and allowing testimony re-

garding it, could not be cured by a subsequent in-

struction.

Likewise the defense just as strenuously insists

that the court committed prejudicial error in allow-

ing the testimony of Agent Sides to go before the
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jury that Tardy had told him that Loomis had asked

him, Tardy, to make this delivery. (R. 34.) This

statement was so prejudicial, and so damaging, that

it could not be cured by a subsequent instruction.

It remained in front of the jury during a great part

of the Giovernment's case, during all of the defend-

ant's case, and during the argument of counsel to the

jury.

The prejudicial damage of this testimony, and

the rule that the error cannot be cured by a subse-

quent instruction, is aptly, clearly and forcibly stated

in the Ninth Circuit case of Lockhart vs. U. S., 35

Fed. (2nd) 905. It appears the defendant was con-

victed of possession and nuisance; that Prohibition

Agents searched the private dwelling of defendant

without a search warrant, finding a large quantity

of liquor in the basement. After searching the

dwelling one agent secured a search warrant and

thereafter the agents searched the garage a few

feet back from the dwelling, finding another large

quantity of liquor. A motion was interposed to

suppress all of the testimony and evidence, sup-

ported by affidavits and opposed by counter affi-

davits. When the case was called for trial the court

refused to consider the motion to suppress independ-

ently of the trial and stated he would determine the

motion during the course of the trial. At the con-
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elusion of the trial the motion to suppress was granted

as to the liquor found in the dwelling but denied as

to the liquor found in the garage.

The court, speaking through Judge Rudkin, says:

'That the testimony concerning the liquor found

in the dwelling was highly prejudicial to the Ap-
pellant on the trial of the nuisance harge does not

admit of serious question * ^'= *. The question for

decision therefore is this, may a court admit in-

ciompetent, prejudicial testimony before a jury and
cure the error by withdrawing the testimony from
the consideration of the jury at the close of the trial?

That this may be done as a general rule is well set-

tled; but there is an exception to the general rule

as well established as the rule itself.

'The exception is thus stated in Waldron vs. WaU
dron, 156 U. S. 361, 383, 15 S. Ct. 383, 389, 39 L.

Ed. 453 : There is an exception, however, to this gen-
eral rule, by virtue of Which the curative effect of the
oorrection, in any particular instance, depends upon
whether or not, considering the whole case and its

particular circumstances, the error committed ap-
pears to have been of so serious a nature that it

must have affected the minds of the jury despite
the correction by the court.'

''In Maytag vs. Cummins, (C. C. A.) 260 F. 74,
82, the court said: 'But there is an exception to
this rule, it is that, wnere the appellate court per-
ceives from an examination of tne record that the
inadmissible evidence made such a strong impression
upon the minds of the jury tnat its subsequent with-
drawal or the instruction to disregard it probably
failed to eradicate the injurious etfect of it from
the minds of the jury, there the defeated party did
not have a fair trial of his case, and a new trial
should be granted.'
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*'See also, Rudd vs. United States, (C. C. A.) 173

F. 912; Quigley vs. United States, (C. C. A.) 19 F.

(2nd) 756.

''This case falls within the exception and not with-

in the general rule. As already stated, the testimony
wrongly admitted was highly prejudicial in its nature,

and its effects could not be entirely eradicated from
the minds of the jury by a simple instruction to dis-

regard it. It certainly cannot be said that such
testimony would not unconsciously affect the verdict,

however much the jury might be disposed to follow

the instructions of the court.''

We believe that the rule laid down in the above

case applies with particular force to the wrongfully

admitted testimony of Agent Sides that Walker had

told him that he was making the last delivery and

Mr. Loiomis had asked him to deliver it. (R. 34.)

It was the only bit of testimony in the case that

directly tended to tie Loomis up with Walker—^had

it been legally admissible. This error alone should

call for a reversal.

ASSIGNMENT OF ERROR NO. 15

**15. The court erred in failing to give the follow-

ing instruction, being defendant's Proposed Instruc-

tion No. 4, as follows:

" 'The jury is instructed that so-called admissions
or statements made by the defendant after his ar-

rest are to be considered and taken with great cau-

tion, and evidence relating to any alleged statements
or admissions by a defendant must be carefully
considered, weighed and scrutinized. This is based
upon the reason that the officers may have, or might
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have, misunderstood the statements of a defendant,

or that the officers may have forgotten the exact

words or the substance of the alleged admissions or

statement/

to which defendant excepted and exception allowed."

(R. 68, 73.)

We earnestly contend that in view of what appears

from the very face of the record (R. 40, 41) the

testimony of Anderson regarding defendant's admis-

sions is very indefinite and uncertain and should be

subjected to the most careful scrutiny. It is a well

known fact that so-called admissions by accused

are the most unsatisfactory kind of testimony, not

only because unreliable agents could vary or twist

the testimony slightly so as to convey a wholly

wrongful meaning, but also because of the great lia-

bility and probability lof witnesses forgetting the

words and substance of conversations. Without cit-

ing any particular authorities we believe that caution

in the trial of cases should be given to jurors in the

acceptance of testimony regarding admissions of ac-

cused.

ASSIGNMENTS OF ERROR NO. 16, 17 AND 18

These three assignments will be considered to-

gether. Assignment No. 16 is as follows:

"16. The Court erred in failing to give defendant's
Proposed Instruction No. 6, reading as follows:
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" 'The jury is instructed to disregard any alleged

statements testified to by Agent Anderson that the

defendant Loomis made to him at the car on the

street/ •

to which defendant excepted and exception allowed/'

(R. 68, 73.)

Assignment No. 17 is as follows:

**17. The Court erred in giving the following in-

struction to the jury:

" 'The jury will consider any statement in the testi-

mony testified to by the witness on the part of the

Government as to statements made by the defendant
Loomis, just what was said, and the circumstances

under which they were said, and consider the testi-

mony of all the witnesses, and whether there would
be the possibility of mistake as to what was said,

rather than the particular thing that was testified

by any one witness,'

to which exception was taken by defendant, and ex-

ception allowed.'' (R. 68.)

Assignment No. 18 is as follows:

.
^'18. The Court erred in giving the last sentence

of the following instruction

:

" 'You are instructed now that you may not con-

sider any statement that was made by Walker or
Tardy in the house as to anything with relation to

Loomis, because that was a statement made in the

absence of Loomis, because, if there was a conspiracy,

it was after the conspiracy or confederacy had ended
and Walker was under arrest. So you will disregard

it. And you will likewise disregard the half pint of

gin that was found in the automobile, and disregard

the testimony with relation to it. You may consider
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the conversation and conduct of the officers and the

parties aside from this half pint or half quart of

gin/'

to which exception was taken and allowed/' (R. 64.)

From what has been said heretofore in the record

and in this brief, it clearly appears that the court

during the course of defendant'is case withdrew from

the consideration of the jury the part bottle of gin,

Exhibit No. 4, iseized from the Reo sedan of the de-

fendant Loomis, on the ground that the officers did

not have probable or reasonable cause to stick up this

car and arbitrarily and forcibly search it, and to

engage in a colloquy unsought and unbidden by the

defendant Loomis. The Court, as shown by the in-

struction recited in Assignment of Error No. 18, told

the jury to disregard the testimony with relation to

this part bottle of gin. Therefore, any conversations

that occurred at the car should likewise have been

withdrawn from the jury. It appears from the state

of the record, without question, that the colloquy and

conversation followed immediately upon the seizure

of this part bottle of gin (R. 40, 41). The conversa-

tion was intimately tied up with and connected with

the seizure of the bottle and cannot be disassociated

from it.

It is a well known and unbroken rule that where

evidence is wrongfully seized or taken in violation



74

of the constitutional rights of a defendant, the courts

will seasonably suppress the evidence and all testi-

mony and evidence relating thereto. It is certain

that there would have been no conversation, and the

defendants would not have been forced into any con-

versation or colloquy had the Government officers not

wrongfully searched the automobile and seized evi-

dence and wrongfully arrested Loomis in this regard.

For these reasons we submit that all conversation

and all testimony occurring at the car should have

been excluded and cite the well known cases of

Boyd vs, U, S., 116 U. S. 616.

Weeks vs. U. S,, 232 U. S. 383;

Silverthorne Lumber Co, vs. U. S., 251 U. S.

385;

Gouled vs. U. S., 255 U. S. 298.

ASSIGNMENT OF ERROR NO. 19

''19. The Court erred in giving the following in-

struction to the jury:
" 'As to Count 4, if you find the defendant guilty

of transportation, then you will find him guilty of

the former conviction, because it is admitted that he
was formerly convicted, but if you find him innocent
on the transportation count, then you cannot find

him guilty of former transportation. You must find

him guilty on all counts, or not guilty on all counts.

If he is guilty of transportation, he is guilty of
possession,'

to which exception was taken and allowed.'' (R. 69,

70.)



75

The above instruction is opposed to the rulings in

the Ninth Circuit. Particularly in the cases of:

Panzich vs, U, S., 285 Fed. 871.

Woods vs, U, S., 290 Fed. 957.

Ward vs, U. S,, 4 Fed. (2nd) 772.

Lambert vs. U. S,, 26 Fed. (2nd) 773;

Hessy vs, U, S., 28 Fed. (2nd) 770.

The case of Ward vs, U, S,, supra, is persuasive in

the case at bar wherein it was held that a conviction

of sale was held not inconsistent with the defendant's

acquittal on a count charging illegal possession, since

he may have participated or aided or abetted the sale

without having pOiSsession. In the case at bar if the

evidence was sufficient to take the case to the jury

it would appear that the only thing the defendant did

was to aid and abet the transportation without having

the actual possession of the liquor. Yet the instruc-

tion of the Court gave the jury no leeway whatsoever

and compelled the jury to find the defendant guilty

of possession, as a matter of law, if they should find

him guilty of the transportation. The question of

whether the defendant was guilty of poissession should

in any event have been submitted to the jury, and

the Court should not have taken it away from them

as a matter of law. The jury never had a chance

under the Court's instructions to pass upon the facts

of possession. This is manifest error.
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It seems to us that the fallacy of the instruction

is disclosed when the case is put this way : Suppose

the jury had acquitted the defendant Loomis on the

possession count and convicted on the transportation

count, would the Appellate Court have held, upon

the insistence of the defendant, that the verdicts were

inconsistent? We believe not.

Shroeder vs, U, S., 7 Fed. (2nd) 60 (2nd).

In the Shroeder case an officer searched an automo-

bile and found a package containing gin. The only

knowledge of possession testified to was the possession

necessarily involved in the transportation which was

the subject of the second count. The Court held that

the facts constituted but one offense and said

:

''The possession was necessary and incidental to

the act of transportation. Possession for a substan-

tial time, and followed by transportation, might con-

stitute two distinct offenses, just as possession for a

substantial time followed by a sale might amount to

two distinct offenses. But where the only possession

shown is that which is necessarily incidental to the

transportation, the offense is single and not double."

Segurola vs. U. S., 16 Fed. (2nd) 563, holds that

sentence cannot be passed for both possession and

transportation of the same liquor when the possession

is merely incidental to the transportation.
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To the same effect is Brown vs. U. S., 16 Fed.

(2ncl) 682 (1st) ; Seiden vs, U. S., 16 Fed. (2nd)

199; Rubin vs, U, S., 49 Fed. (2nd) 273 (2nd).

The case of Levinson vs. U. S., 54 Fed. (2nd) 363

(2nd), is one of the mo^st recently decided cases on

this subject, which holds that where the only posses-

sion that is involved in transportation there can only

be one verdict for transportation and the po'ssession

is necessarily included.

The case of Colbaugh vs. U. S., 15 Fed. (2nd) 929

(8th) , is also instructive. This case holds that posses-

sion of liquor as of other instruments and fruits of

crime involves knowledge, dominion and control with

plenary power of disposal in the alleged possessor.

The mere fact that Loomis might have known that

Walker had the liquor would not make Loomis guilty

of possession, since criminal possession requires more

than knowledge of possession in another.

See:

Grantello vs. U. S., 3 Fed. (2nd) 117.

PatHlo vs. U. S., 7 Fed. (2nd) 804.

Miller vs. U. S., 300 Fed. 529.

Morgan vs. U. S., 294 Fed. 82.

Rossman vs. U. S., 280 Fed. 950.
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ASSIGNMENT OF ERROR NO. 20

"20. The Court erred in permitting Government's

Exhibit No. 6 to go to the jury, and the observation

of the Court in submitting the same to the jury as

follows

:

'* 'This is simply upon a statement of interest.

They can simply consider that with relation to the

use of the car and the conduct with relation to it,

and whether it would carry any notice as to the trans-

portation of the two quarts of gin and the two pints

of whisky/'

to which exception was taken and allowed,'' (R. 70.)

With reference to Assignment of Error No. 20 the

following occurred during the course of the Court's

instructions to the jury:

'The Court: The exhibits, excepting the part bot-

tle that was excluded, I will send out.

Mr. Whitney: If the Court please, I except to

giving that motion to the jury, inasmuch as the peti-

tion to suppress has not been granted, except as to

the one bottle.

The Court: This is simply upon a statement of

interest. They can simply consider that with rela-

tion to the use of the car and the conduct with rela-

tion to it, and whether it would carry any notice as

to the transportation of the two quarts of gin and the

two pints of whisky.

Mr. Whitney: Exception, your Honor.

Jury retires.

Government's Exhibit 6, plaintiff's petition to sup-
press evidence, was admitted in evidence and read
to the jury by Mr. Sherwood and is as follows (R.

70)
:"
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The Court had already excluded Exhibit No. 4

which is the subject of the petition to suppress.

There were no admissions in the petition. There was

nothing in the petition that could possibly have aided

the Government in any other respect. If there had

been any admissions in this petition bearing upon

any other phase of the subject then it could not be

seriously contended that it should be excluded. An

examination of the petition shows clearly that it bore

upon nothing excepting the part bottle of gin which

had been excluded. It could only then have had a

prejudicial effect by keeping the excluded matter too

prominently before the jury, and should not have

gone to the jury.

ASSIGNMENT OF ERROR NO. 21

"21. The Court erred in overruling the defend-
ant's motion for a new trial upon the grounds and
reasons therein stated, excepted to and exceptions
allowed.''

The motion for a new trial covers most of the

grounds which are set out as errors in the assign-

ments. (R. 7.) This motion was argued, denied

and exception noted on October 26, 1931 (R. 8).
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What has been said heretofore with reference to

the other assignments of error cover the matters

raised in the motion for a new trial and the argu-

ment will not here be repeated.

For the errors committed and shown herein the

judgment of the trial Court should be reversed and

set aside.

Respectfully submitted,

W. M. WHITNEY,
Attorney for Appellant.


